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Pl ERSOL, District Judge.

In this action brought under 42 U S C. § 1983, six St. Louis,
M ssouri, police officers appeal the district court's?! grant of sunmmary
judgnent in favor of the Police Board of the Metropolitan Police Departnent
of the Gty of St. Louis and the individual nenbers of the Board--Freenan
Bosl ey, Jr., Anne-Marie O arke, Charles M scheaux, Janes Conway, Robert
Haar, and Matthew Padberg (hereinafter collectively called the "Police
Board"). The district court rejected a claim that the Police Board
viol ated appellants' equal protection rights by pronoting to the position
of sergeant in the 1993/94 pronotion cycle, fromthe pool of candi dates
simlarly situated to appellants in fitness and nerit, only those
candidates with famlial and political connections. For the reasons stated
below, we affirm

We review a district court's grant of summary judgnent de novo.
Association of Residential Resources in Mnnesota, Inc. v. Gonmez, 51 F.3d
137, 140 (8th Gr. 1995). A district court should grant sumary judgnent
only when there are no genuine issues of material fact for trial and the

nmoving party is entitled to judgnent as a matter of law. 1d. Here, the
parties agree that the only question before us is whether the district
court correctly anal yzed the appellants' equal protection claimunder the
applicable rational relationship standard. See Crain v. Board of Police
Commirs, 920 F.2d 1402, 1408 (8th Cr. 1990).

The Police Board decides who will be pronbted fromthe rank of police
officer to sergeant. Under the Police Board's pronotion policy and
procedure, every other year a Pronotion Eligibility List is prepared, with
candi dat es ranked accordi ng to wei ghted scores
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fromcertain witten and oral tests. Statistically simlar scores are then
pl aced together in "clusters," with the "A~-Cluster" containing the highest-
scoring candidates, the "B-Quster" the next highest-scoring group, the "C
Cluster" the next highest-scoring group and so on. All scores within a
cluster are treated as equi val ent for purposes of pronotion. The cluster
assignnment is valid for two years and nmay not be changed w thout
exceptional circunstances that affect a candidate's capacity to performthe
duties of a higher rank. These six appellants were anpong thirty-seven
officers in the "C-Cluster" for the 1993/94 pronotion cycle.

Al nmenbers of higher-ranking clusters nust be pronoted before
nenbers of the next cluster may becone eligible for pronotion. The chief
of police may recommend candi dates to the Police Board for pronotion, but
he may not recommend a candidate froma lower cluster until all candi dates
in a higher cluster are pronoted. The pronotion policy does not require
the chief's recommendati on before the Police Board can pronote a particul ar
candi date, but that candidate nust be within a cluster eligible for

pronoti on.

The Police Board nenbers, upon appointnent by the M ssouri Governor
are required to affirmthat no appoi ntment or renoval of any police officer
will be nmade on "account of political opinions" or "for any other cause or
reason than the fitness or unfitness of such persons, in the best judgnent
of such commissioners[.]" M.Rev.Stat. 8§ 84.040. The Police Board adopted
Rul e 8.200 of the Police Manual, setting forth its policy that pronotion
of police officers "shall be nmade according to fitness and nerit, as
determ ned by the Board." Police Manual Rule 7.004(1), known as "Rule L,"
provides that a police officer shall be subject to disciplinary action for
"[s]oliciting or accepting the aid of any person or knowingly permtting
any person to influence hiring, pronotion or transfer on the nenber's
behal f, except by established procedures relating to request for transfer."



St. Louis Chief of Police Carence Harnon interpreted "Rule L" to
prohibit police officers fromcontacting individual Police Board nenbers
for the purpose of furthering their own chances for pronotion. Chi ef
Harnon testified he would be duty-bound to pursue disciplinary action if
he coul d "show concretely" that an officer had tried to influence a Police
Board nenber on the officer's pronotion. He did not take disciplinary
action agai nst any officer, however, because no officers were specifically
named to himas having violated "Rule L". Chief Harnon told the Police
Board on various occasions that he felt it was inappropriate for Police
Board nmenbers to nmake contact with police officers about their pending
pronoti ons.

Police Board nenbers disagreed with Chief Harnon's position, and
informed himthat, in their best judgnent, receipt of information about
pronotion candi dates or occasional contacts with pronotion candi dates were
hel pful in supplenenting the informati on presented to the Board nenbers
about the candidates. Police Board nenbers were aware of "Rule L," but did
not think the rule applied to them They felt it was their duty to
mai ntain an open door policy and to listen to any police officer or
interested party who wi shed to approach the Police Board on any nmatter

Appel | ants brought suit to challenge six pronotions nmade from "C
Cluster" in 1994, FEffective February 15, 1994, the Police Board, on Chief
Har non's recommendati on, pronoted John Carnaghi, the son of a retired
police officer who is now the Deputy Chief of Arport Security at Lanbert
International Airport, an appointed position filled by the Mayor of St
Louis. The Mayor sits as an ex officio nenber of the Police Board. At a
neeting on March 16, 1994, Chief Harnon recommended the pronotion of Andre
Denham Jimm e Mader, and Terrill Shoemaker. After discussion, the Police
Board, on the notion of Anne-Marie O arke, pronpoted Anna Giggs, Thomas
Moran and Terrill Shoenmaker. Moran is the son of a retired senior police
officer. Giggs was known as the girlfriend of



Lut her Boykins, an associate of State Senator J.B. "Jet" Banks, whose wife
is Carke's godnother. Carke net with Anna Giggs and di scussed Gi ggs
with Senator Banks. Giggs admtted that she discussed her pronpotion with
Clarke, but denied that she asked Carke for assistance in getting
pr onot ed. On April 20, 1994, the Police Board, upon Chief Harnon's
reconmendation, promoted Mark Scheetz. Scheetz is also the son of a
retired senior police officer. On June 15, 1994, the Police Board, again
on the Chief's recommendati on, pronoted Andre Denham On Septenber 13

1994, on the notion of M scheaux, the Police Board pronoted four officers
to sergeant.

On Septenber 19, 1994, the Police Board entered into a conciliation
agreenent with the Equal Enploynent Opportunity Conmission. The Police
Board agreed to pronote to sergeant eight white nen who were eligible for
pronotion in the 1991/92 cycle, but who were passed over through a process
called "cluster-dipping," that is, the Police Board pronpoted African-
Anerican officers froma | ower cluster when there remained white officers
eligible for pronmotion in a higher cluster. Wile these eight pronotions
were retroactive to the 1991/92 pronotion cycle, the vacancies did not
occur until the 1993/94 cycle.

The Equal Protection d ause of the Fourteenth Amendnent requires the
governnent to treat sinmlarly-situated people alike. Gty of deburne v.
Ceburne Living CGr., Inc., 473 U S. 432, 439 (1985). Appellants and the
six police officers pronoted from"C Cluster" between February 15 and June

15, 1994, were sinlarly situated because their test scores were
statistically simlar and all of the officers in the cluster were treated
ali ke for purposes of pronotion eligibility. To assert an equal protection
claim resulting from the discrimnatory application of "Rule L," the
appel l ants nust show that (1) they were singled out and conpelled to conply
with "Rule L" while others sinilarly situated were not so conpelled, and
(2) the governnent action in singling appellants out



for discrimnatory enforcenent was based upon an i nperm ssi bl e purpose or
notive, such as race, religion or the exercise of a recognized fundanent al
right. See Bender v. City of St. Ann, 816 F.Supp. 1372, 1377 (E.D. M.
1993), aff'd, 36 F.3d 57 (8th Cir. 1994).

Appel l ants al | eged bel ow that race was a factor in the six chall enged
"C-Cluster" pronotions, but they now argue on appeal only that the
pronmotions were unconstitutional because they resulted fromfanilial and
political influence. Even if, for the sake of argunent, fanilial and
political influence nmay be considered inpermssible notives, we agree with
the district court that appellants produced no evi dence they were required
to abide by "Rule L" while the other six officers who were pronoted from
"C-Cluster" were not. The Police Board's open door policy applied to
appel lants, just as it did to the six police officers who were pronoted,
and "Rule L" did not prohibit the Police Board nenbers from seeking or
receiving additional information about candidates for pronotion.
Appel | ants produced no evidence that Chief Harnon enforced "Rule L" agai nst
any police officer.

VW held in Backlund v. Hessen, 104 F.3d 1031, 1034 (8th GCr. 1997),
that "nepotismin governnment hiring requires sone neasure of justification

before it can pass constitutional nuster." In so holding, we rejected the
district court's expansive reading of Kotch v. Board of River Port Pilot
Comirs, 330 U S. 552 (1947), for the proposition that showi ng favoritism
to relatives in hiring could never violate the Equal Protection C ause.

W stated that the justification for nepotismin governnent hiring "nust
connect the challenged hiring criterion to the capacity of the applicant
to performthe duties of the job applied for." [d. Because such a show ng
was absent fromthe record in Backlund, we renmanded the case for factua
devel opnent "about the culture of firefighting and of firefighters, or the
uni que requirenents, if any, of the job." |Id.



We agree with appellants that the reasoning of Backlund is equally
applicable to the governnental pronotion practices at issue here. But we
decline to remand this matter to the district court for further
consideration in light of Backlund, as appellants would have us do. In
Backl und, we treated the district court's resolution of the case as a
disnmissal for failure to state a claim under Federal Rule of G vil
Procedure 12(b)(6). Backlund, 104 F.3d at 1033. Because of the procedura
posture of the case, remand for devel opnent of the record was proper in
light of our rejection of the district court's broad rule that nepotism
could never give rise to an equal protection claim W expressed no
opi ni on whether the plaintiff in that case could ultinmately establish an
equal protection violation. W renanded only to give the plaintiff an
opportunity to show that there was no justification for nepotismin the
hiring decisions nmade at the City of Duluth Fire Departnent.

Here, the case is adequately presented on a conplete summary judgnent
record. Havi ng conducted the required de novo review, we conclude the
district court appropriately analyzed appellants' equal protection claim
under the applicable rational relationship test and that the district
court's conclusion is consistent with our holding in Backl und.

Fam lial and political influence may have played sone role in the
promotion process, but such influence was only one factor anbng a nyri ad
of factors considered by Police Board nenbers. Four of the six officers
were pronoted on Chief Harnon's recommendati on. Pol i ce Board nenbers
testified they felt it was inportant to neet with candi dates for pronotion
to learn nore about them That contacts with Police Board nenbers on
behal f of candi dates nmay have been prompted by fanmily nenbers, friends, or
t he candi dat es thensel ves does not permt the autonatic assunption that the
contacts alone resulted in the decision to pronote. The information
gl eaned from such neetings or contacts supplenented the material already
available to Police Board nmenbers as a result of



the conpetitive pronotion process. Because all thirty-seven officers
eligible for pronmotion in "G Custer" were considered equal, regardl ess of
differences in conpetitive scores, Police Board nenbers reasonably want ed
sone personalized information to help them distinguish which of the
candi dat es woul d nmake the best sergeants and should be pronoted first from
the cluster. Such considerations are directly related to deternination of
the officers' fitness and nerit as required by 8§ 84.040, and are fully
consistent with the requirenent of Rule 8.200 that pronotions "shall be
nmade according to fitness and nerit, as deternmined by the Board." W think
the district court correctly ruled that the Police Board nenbers' desire
for additional information about the candi dates was rationally related to
the Police Board's legitimate interest in choosing the best candi dates for
pronotion from"C Custer." Therefore, appellants' equal protection claim
fails.

Accordingly, the judgnent is affirned.
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